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2.0 INTERPRET:ATION

In this amendingagreement -

 

Bae Hause ‘headings are for convenieice.plirpobes only arid shell not be Used inits

interpretation; ae ae ; :

1.2 j1>> unless the context clearly indiates.2 contrary intention -

$24 "an expression. which denotes any“gender. indliitles the Gther genders, al 0.0

Ch natural persortindlides an ‘artifidal person and vice verse, and the singular

incidides the plural and-vice. versa; : ls ne |

122 where any tern ig defined within’ a particular dause, “other than ‘this :

a interpretation clause, thet term shall ‘Bear the meaning asciibed to.ttin that :

clause whereverit is used in’‘this amenditig agreement: :

a© 123° 0 os unites otherwise defined Herein, terms definedin, the written agreement . |

- éoncluded between the Parties shail bear the saine ‘meanings Herein; |:

LZ : the follow!ng expressions shall bear the following meariings ahd reltated:

: oy expressions shail bear correspondng.Tmeanings =:

 

‘trad | 7 J, “MAct” means the Competition Act 89 of 1998, ‘aamended;

12422 05 209 OSAFe means‘African Oxygen Lintited, a company, incorpotetedin

. the RSA with registration number #905)GOOES/N6; |:

124.3 . “Air Products means Ait Products ‘South ified (proprietary)

, Limited, acompariy incorporated in tha RSA with registration number

1969/03571/07;

1244 . “CLP” means the Compartte Leniency::. Policy issued “yy: the

Commission if. ferms of the Act to clarify the Commission's policy

approach on inatters falling ssithin its jurisdiction in. terms of She Act

as published in the Government Gazette Notice 628 of 208;.

£245 . “€O2" means carbon dioxide!

1.2.46 . “Commission” means the Competition Commission of South Africa,

statutory body established in terms of section 19 ofthe Act, with Its.

prineipal place of ‘business at Building C, Mulaye Building, DTT

Cahious, 77 Meintiles Street, Sunnyside, Pretoria;
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L247

L24a

Ladi

"Commissioner" means the Commissianer Of the: Competition

Commission, appointed in terms of section 22of the Act

“Complaint” means the complaint Initiated by the Commissioner on

20-April 2011, in terms of section 498(1) of the Act, against the

Pattiés for an. alleged contravention of séétion ACEO),of the Act

under case, number 201LApr5739;

“2000 Agreement” meansthe written. agreement antitled “Headsof

Agreament for the Supply of Carben Dioxide off the Natref Refinery”

between, the Parties concluded on ‘orabout 20 November 2000, as

amended.Orrp285 Apri 2001" and ~ :

“parties”Weans Afriox and Air Products.

2. INTRODUCTION

24

2.2

2.3

on4 February:2011, Air Products was sranted conditignal immunity in germsof

the-CLP,fof its involvement, /nter ala, in condeding and:implémetiting fhe 2000

Agreement. ‘On 20:April 2011, the Commissionerinitiated te Complaint in ‘terms:

of section 4982) of the: Act against.the Parties, foran alleged contraventionof

section 4ce(b}G) of the Act. :

AMENDING AGREEMENT
. : 4

After investiigating the Compl:aint, the Commission came to the view, dater al

that, by concluding the 2000 Agreéinent, the Parties had allocated the Jiquid o2 /

market to Afrox and the gaseous CO2 market. to. Air Products in contravention of

section DOD of the Act,

Without conceding that, in relation to the 2000 Agreeniént, it. has” bontravened

section 4CL(b)(Daf the Act, Afrox has agreed to-amend the 200 Agreement as

set out hereunder.

3). AMENDMENTS TO THE2000 AGREEMENT

The 2000 Agreement isamended as follows —-

3.1 Clause 3.3 of the of the 2000 Agreement |s déteted in its entirety;

3.2: datise 3.6 of the of the 2003 Agreament is deleted In its entirety.

4, GENERAL

4.1 This. amending agreement constitutes the entire. record. of the. agreement
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between the Parties regarding its: subject matter,

42 Neither party shall. ba bound by any term, representation.or promise or the like

not recordedin this or another written document signed by both the Parties, No

addition to, ‘variation, novation: amendment ‘or agreed cancellation’ ofthis

amending agreenient shall be of any: force oreffect'unless in writing and. signed

“By both the Parties; ae .

4.3. Save’ as provided for in-this dmending agreement, the remaihing provisions of

the 2000 Agreement,shall continlidtg be bindirig on the Parties: In'théavent df

any conflict between the provisions of the 2000 Agreement ane this amending

agreement; the provisionsof this amending. agreement shall prevail.

5. COUNTERPARTS

This amending agreement may be-executed in any number of counterparts:and: by the

different. Parties an’ separate counterparts, each of which when so executed and

delivered‘shalt be afi original, but alf silck cdtinterBarts together shail constitiiteone

and the same instrument, A counterpart of this amending agreement in fax form or a

printout ofa counterpartof this amernding agiéement’which Is scanned and emailed

~ shail be coriclusive ‘evidentoftheoriginal ‘signature: and shall be as effective |int law as

“the: dounterparts |in original-form showing the original signatures.

& Costs:

~ Each party shail bear and pay “its own -gasts of ad incidentalb the negotiation,

draftirig, preparation and execution of thisarnending agréement.
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Sigrid a OECOY “pg (Qa NOVEMBER aota
OS BRETT KIBee

FRCres tpiaerwe precctoe |
 

AFRICAN OXYGEN LIMITED

who-warrants that's/he's duly authorised heréte <>

 

gens
Signed at BRYAvision on: fha Howey mH
ee ane . t)

 

x). aecged OUawait Dike: -

AIR PRODUCTS SOUTH AFRICA (PROPRIETARY) LIMITED

“who warrants that sfhe is. duly authorised herete

 

 


